United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 










KSftSUINmYir* :•! • 9^.311 








fci/*Ti 





Jl) | 

iXT 

i 1 















No. 11420 

APPELLANTS’ STATEMENT OF QUESTION 




The question presented to this Court for decision is 
whether or not a tax deed expunges an easement 
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Isadoee Exgel, Appellant, 


Appeal from Judgment and Order of the United States 
District Court for the District of Columbia 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the District 


Court granting a judgment for permanent ajnd manda¬ 
tory injunction. (Jt. App. 16A) 

Jurisdiction is vested in this Court by Tille 28, Sec. 
1291, United States Code. 

Jurisdiction was vested in the District Court by Title 
11, Chap. 3, Sec. 306, D. C. Code (1940). 
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STATUTES INVOLVED 

Act of February 28, 1898, as amended, Title 47-1003 
D. C. Code 1940. 

STATEMENT OF CASE 

Appellant, the owner of lots 811 and 812 in square 777 
purchased from the District of Columbia contiguous lot 
806 and pursuant to statute received a tax deed. Ap¬ 
pellee is the owner of lots 805, 809 and 810, also con¬ 
tiguous to lot 806. (Jt. App. 13-14) 

In 1872, one Milburn was the original owner of all of 
the lots, then known as original lot 8. He subdivided 
this parcel and created lots 801-812 inclusive. In his 
deeds conveying lots 805 and 807-12 he included a right 
of way over lot 806. (Jt App. 14) 

Appellee’s chain of title reveals that with the excep¬ 
tion of intermediate deeds in 1875 and 1889 which were 
silent as to any right of way, all other deeds in his chain 
of title conveyed to the respective grantees the right to 
use lot 806. (Jt. App. 14) 

Appellant and Appellee had equal opportunity to pur¬ 
chase lot 806. Appellee on the advice of counsel did not 
Appellant on the advice of counsel and on the authority 
of W. C . and A, N. Miller Development Company v. 
Emig Properties Corporation, 77 S. App. D. C. 205, did. 
(Jt. App. 14) 

Appellant obstructed appellee’s egress and ingress over 
lot 806. (Jt App. 14) 

Appellee filed his Complaint in the lower Court for 
an injunction to restrain such interference. (Jt App. 2) 

One question of fact was presented to the Trial Court: 
Did appellee have an easement over lot 806 at the time 
appellant acquired his tax deed. (Jt App. 15) 




One question of law was similarly presented: If an 
easement existed, was it extinguished by appellant’s tax. 
deed. (Jt. App. 15) 

The Trial Court found as a fact that an easement 
appurtenant existed. It found as a matter of law that 
the tax deed did not expunge the easement and granted 
the injunction, (Jt. App. 15-16) 

STATEMENT OF POINTS 

The Court erred in. holding that the tax deed did not 
expunge the easement. 

f 

SUMMARY OF ARGUMENT 

* / | 

1. While there appears to be a division of authority, | 

it is the law of the District of Columbia that a tax deed H 
vests in the purchaser a good and perfect title in fee 
simple free and clear of not only liens and encumbrances, 
but easements as well; which is shown not only by local 
statutory and judicial expressions, but also by compari- ! 
son with the line of authority holding in similar manner. 

2. It will be conceded that by the law of Maryland an \ 
easement is so expunged. A history of its judicial inter¬ 
pretations reveal that it has always been the law and i 
shows a remarkable parallel to the philosophy of the j 
District cases. 

• j .• 

- -3. The United States Supreme Court in the construe- j 
tion of a Federal statute, while not using the word 
“easement” employs the philosophy of the District and ! 
Maryland cases. 
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ARGUMENT 

Preliminary 

There is no qnarrel that a tax deed expunges the 
commonly known liens and encumbrances. 

There is a division of authority as to whether it ex¬ 
punges an easement The so-called majority view ad¬ 
heres to the conclusion that it does not Following this 
view is New York, Ohio, New Jersey, Pennsylvania and 
Utah. 

The so-called minority view holding that the easement 
is expunged is followed by Massachusetts, Florida, Iowa, 
Maryland and Washington, the leading case being Hut v. 
City of Boston*, 183 Mass. 303. * 

District of Columbia 

1. There is no decision in our Courts where the word 
“easement” is used. However, it is respectfully sub¬ 
mitted that by the language of the statute in two cases, 
one old and one recent, it is inescapable that it is the 
law of the District that the deed does expunge the ease¬ 
ment. 

The statutory authority for the issuance of the tax 
deed herein is the Act of February 28, 1898, as amended, 
Title 47-1003 D. C. Code 1940, in part as follows: 

“. . . which deed shall be admitted and held to be 
prima facie evidence of a good and perfect title in 
fee simple to any property bought at said sale herein 
authorized.” 

It is, therefore, respectfully submitted that by the lan¬ 
guage of the statute itself the tax deed had to necessarily 
expunge everything to convey a “perfect title in fee 
simple.” 

Subsequent judicial interpretations confirm defendant’s 
construction of the statute. 




It 




2. The statutory authority which the present Act 
superseded was the Act of 1871, which wrote into the 
law for the first time that “the deed shall be deemed 
and held to be a good and perfect title in fee simple.” 

This earlier statute was the subject of the case of 
Brewer v. District of Columbia, 1886, 5 Mackey 274, 16 
D. C. 274, where at Page 278 the Court stated: 

“A tax title from its very nature has nothing to do 
with the previous chain of title; does not in any way 
connect itself with it. It is a breaking up of all 
previous titles. The party holding such title, in 
proving it, goes no further than his tax deed; the 
former title can be of no service to him nor can it 
prejudice him. . . . The land has gone and another 
title has intervened.” 

There, too, the statute provided for specific rights of 
redemption; and on this subject the Court went on to 
say on pages 280-281: 

“A title once passed was held to be a perfect title, 
as against the District and against all the world, 
with the exception that I have mentioned—the lim¬ 
ited right to redeem.” (italics supplied). 

A reading of the entire case shows conclusively its 
philosophy to be that a tax deed starts a new chain of 
title, wipes out everything connected with the previous 
chain and, hence, vests in the grantee a fee simple title 
free and clear of not only liens but of easements as well, 
for the former title “can be of no service to him nor can 
it prejudice him. ,, 

The philosophy of this case is the same as that of the 
so-called present day minority view; for the Court went 
on further to say on page 281: 

“. . . This limited right to redeem excludes any 


idea of a further right, any right to interfere with 
the integrity of the tax title; and it assumes that 


without this equity of redemption the tax title will 
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be a perfect title and will prevail against all exist¬ 
ing interests of that kind; that they are expunged 
and oat up by the roots.” (italics supplied). 

and on page 285: 

“. . . but, at the same time, the very language of 
the law gave to the purchaser a good and valid title, 
which seems to us to extinguish all pre-existing liens 
or titles of every description.” (italics supplied). 

It is significant that the Court did not restrict its lan¬ 
guage to that of liens but went on to add “titles of 
every description.” 

1 In the leading case of Hut v. City of Boston > 183 Mass. 
303 the language is remarkably similar: 

“The rule generally stated is that a sale of land 
for a valid tax gives a paramount title, free from the 
ownership or encumbrance of rights previously exist¬ 
ing which had been carved out of the property by 
an owner, or which had been acquired in it by pre¬ 
scription or otherwise.” 

3. It is increasingly significant that after the Brewer 
case of 1886, the statute of 1898 was enacted wherein it 
was again emphasized that the grantee should receive 
“a good and perfect title in fee simple.” 

4. Our local Court of Appeals had no occasion to pass 
on this subject until 1943 when in the case of W. C. and 
A. N. Miller Development Co. v. Emig Properties Corpo¬ 
ration, 77 U. S. app. D. C. 205, 208, 134 F. 2nd 36 the 
Court speaking through Justice Rutledge and con¬ 
curred in by Chief Justice Groner and Justice Edgerton, 
cited the Brewer case and said: 

“Title evidenced by a tax deed given in compliance 
with the statutory requirements expunges all the 
interests which spring from the record title and vests 
in the holder a new and complete title to the prop¬ 
erty in fee simple.” 


5. It is therefore respectfully submitted that while the 
word “easement” has not been used, the statutes and j 
Ike judicial interpretations thereof make it clear that by j 
both mandate and philosophy the law of the District of I 
Columbia gives a grantee a new perfect fee simple title 
free and clear of all liens, equities, charges and titles, 
including the serviency of an easement. 

Maryland 

1. Appellant conceded that the present law of Mary- j 

land is to the effect that a tax deed does expunge an 
easement. I 

! 

A history of the judicial interpretations of Maryland i 
show clearly that its law has always been so; and show 
further a remarkable parallel to the philosophy of the j 
Brewer case. 

2. The latest adjudication is the case of Thompson v. I 
Henderson, 1928, 155 Md. 665, 142 at 525 where the I 
Court stated: 

“And when a sale of land is made in accordance j 
with the requirements of the statute and a tax deed 
is given, then from the time of its delivery it clothes j 
the purchaser, not merely with the title of the per¬ 
son who had been assessed for the taxes and had j 
neglected to pay them, but with a new and com- j 
plete title in the land, under an independent grant j 
from the sovereign authority, which bars or ex¬ 
tinguishes all prior titles and encumbrances of pri- I 
vate persons, and all equities arising out of them.” j 
Hefner v. North Western Insurance Company, 128 
U. S. 751.” 

: • * j.. r 

It should be noted that the Court cited Hefner v. 
Northwestern Insurance Company, 123 U. S. 751, which 
was an appeal from the Iowa Courts, also concededly 
following the minority view. 

' ' V i ; 

3. One of the early cases in the Maryland Courts is j 
the case of Guisehert v. Etchison, 51 M<L 478 the opinion 







in which is in remarkable similarity to the Brewer and 
Emig cases. 

At page 486 it states: 

“Before the passage of that Act (Act of 1872) the 
law teas well settled, that, in order to snstain a title 
derived under a sale by a tax collector, the onus was 
upon the purchaser to prove affirmatively that the 
proceedings by the Collector were regular and in 
conformity with the statute, whose provisions must 
be shown to have been in all respects substantially 
complied with.” (italics supplied). 

and at page 488: ■ 

“As we construe the Act of 1872 the effect of the 
order of ratification by the Circuit Court is to 
relieve the purchaser of the onus of proving in the 
first instance the regularity of the proceedings, that 
is, to establish for him a prima facie case; but leav- 

* ing it open for the party in possession to offer proof 
of the irregularity of the proceedings by the Col¬ 
lector; and to assail the title of the purchaser by 
proving that the provisions of the law have not been 
complied with.” 

4. And as to the philosophy in back of the settled 
law the Court in HiU v. Williams, 104 Md. 604 stated as 
follows: 

i _ 

“It is not compatible with public convenience and 
the prompt collection of revenue for the state to 
trace out all the subdivided or qualified interest that 
may be held in real estate and seek to hold the 
various owners responsible. . Its policy is to assess 
the fee simple value of the land to the holder of the 
possession, where its real owner is not apparent or 
accessible, leaving the parties interested to adjust 
the proportions of liability between themselves.” 

5. It is therefore respectfully submitted that the 
evolution of the law of tax deeds in Maryland is the 
same as that in the District of Columbia. The laws of 
both jurisdictions always provided for the grant of a 
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fee simple estate with, the burden of proving the regu¬ 
larity of the proceedings upon the purchaser. In both 
cases statutes were enacted clothing the deed with prima 
facie evidence of title. And in both jurisdictions the 
conclusions of new fee simple titles have always been 
the same. 


UNITED STATES SUPREME COURT 


In the case of Hefner v. Northwestern Insurance Com¬ 
pany, 123 U. S. 751, which affirmed the Iowa law, the 
Court went out of the jurisdiction of the State and cited 
Tramer v. Smith, 14 Wall 553 (1871). 

This case involved a Federal statute which gave the 
purchaser at a tax sale a fee simple title, discharged 
from all liens, encumbrances, right, title, and claims 
whatsoever. 

, • » . • : : 

. . 

The following language is peculiarly the same as the 
early Brewer case in the District: 

j • ! 

“It is clearly a direct tax on the land, and on all the 
estates, interest and claims connected with or grow¬ 
ing out of the land. All this was forfeited to the 
U. S. on nonpayment of the taxes, and passed with 
the sale to the purchaser, subject alone to the right 
of redemption, which the law allowed. In that re¬ 
spect it was a defeasible title, but in all other re¬ 
spects, perfect, complete and entire.” 

t 

The statute in this case also uses the words “perfect 
title.” 

■ . 

It is significant that the Supreme Court went outside 
the State of Iowa for authority. It is submitted that 
the use of additional authority is indicative that the 
Court was not confining itself solely to the law of the 
State where the land was situated and from where the 
appeal was taken. 
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CONCLUSION 

It is therefore respectfully submitted that appellant 
purchased ground on the authority of the statutes and 
judicial interpretations thereof in the District of Colum¬ 
bia. It would seem harsh and inequitable to penalize 
him for his reliance thereon. 

It is urged that the law of the District of Columbia 
is that a tax deed expunges an easement and accordingly 
the judgment of the Trial Court should be reversed. 

Respectfully submitted, 

Mn/r mT Kaflajs, 

Attorney for Appellant. 
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1 Filed Sep 1 1949 Harry M. Hall, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



ANGELO CATUCCI 
2913 North Capitol Street 
Washington, D. C. 

vs. 


Plaintiff 


ISADORE ENGEL 
309 H Street, N. E. 

Washington, D. C. 

Defendant 

Civil Action No. 3714—49 


Complaint for Mandatory and Prohibitory Injunction 

and For Doomages 

1. This is a suit for injunction, and this Coart has 
jurisdiction in accordance with Title 11, Section 315 of 
the District of Columbia Code. 

2. Plaintiff is a citizen of the United States, a resi¬ 
dent of the District of Columbia, and brings this suit 
in his own right 

3. The defendant is a citizen of the United States, a 
resident of the District of Columbia, and is sued in his 
own right 

4. The plaintiff owns in fee simple Lots 805, 809 and 
810 in Square 777 in the District of Columbia. Lot 809 
is known as 305 H Street, N. E., Lot 810 is known as 
307 H Street, N. E., and Lot 805 is known as 733 3rd 
Street, N. E. 

. 

1 5. The defendant owns in fee simple Lots 811 and 
812, in Square 777, known as 309 and 311 H Street, N. E. 


K 
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6. A strip of land five feet wide, known as Lot 806, 
fronts on 3rd Street and runs eighty-five feet east di¬ 
rectly behind the plaintiff’s Lots 809 and 810 and par¬ 
allel to plaintiff’s Lot 805. (See Survey attached hereto 
and made a part hereof by this reference). 

7. By deeds dated October 3, 1872, and September 11, 
1872, the owners of Lots 805, 809 and 810 were 

2 all given an easement over Lot 806 for themselves 
and their successors by the owner of Lot 806. 

8. Since 1872, the owners of Lots 805, 809 and 810 
have used openly, adversely and continuously the right 
of way granted to them on Lot 806. 

9. Neither the easement by grant nor the easement 
by prescription has ever been abandoned, released or 
otherwise extinguished. 

10. Taxes were not paid on Lot 806 since 1911. and 
on April 28, 1949, defendant paid the District of Co¬ 
lumbia the back taxes on Lot 806 and received a special 
tax deed for the property. 

11. On or about August 18, 1949, defendant erected a 
fence on the north side of Lot 806, said fence running 
east and west across the immediate rear of plaintiff’s 
Lots 809 and 810. Said fence completely blocks plain¬ 
tiff’s right of way of ingress and egress which he has 
over Lot 806 and interferes with his use of said lot. 

12. Although plaintiff has demanded that he do so, 
the defendant has failed and refused to remove said 
fence, and by reason thereof plaintiff has suffered and 
will continue to suffer immediate and irreparable dam¬ 
age for which plaintiff has no adequate relief at law. 

WHEREFORE, plaintiff prays: 

1. That process issue out of this Honorable Court 
directed to the defendant requiring him to appear herein 
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on a day made certain and answer the exigencies of this 
Complaint. 

2. For a preliminary and permanent injunction order¬ 
ing the defendant to remove all fences or obstructions 
on Lot 806 and preventing the defendant from erecting a 
fence or obstruction on Lot 806 and prohibiting the de¬ 
fendant from in any way interfering with the plaintiff’s 
rights and easements in and to Lot 806. 

3 3. For a judgment in the amount of $5,000.00 

against the defendant for damages the plainiff has 
sustained by Teason of defendant’s trespass on plaintiff’s 
right of way. 

4. And for such other and further relief as to this 
Court may seem fit and proper. 

/s/ Angelo Catucci 
Angelo Catucci 

• • • • 

5 Filed Sep 13 1949 Harry M. Hull, Clerk 

Answer to Complaint 
First Defense 

The complaint fails to state a cause of action upon 
which relief can be granted. 

Second Defense 

1. to 6. Defendant admits the allegations in Para¬ 
graphs 1 to 6 of the complaint 

7. & 8. Defendant neither admits nor denies the allega¬ 
tions in Paragraphs 7 and 8 of the complaint, but insofar 
as they may be material, he demands strict proof. 



9. Defendant denies the allegations of Paragraph 9 of 
the complaint 

10. Defendant avers that the taxes on Lot 806 were not 
paid since 1889 and admits that on April 28, 1949, he 
paid to the District of Columbia all accumulated taxes, 
interest and penalties, and received a deed conveying the 
property absolutely and in fee simple to him, copy of 
which is hereto annexed and hereby made a part hereof. 

1L Defendant admits he erected a fence, as described 
in the complaint, but avers that insofar as he owns the 
land in fee simple and obtained a permit to do so, his 
actions were within his lawful rights. 

12. Defendant admits that plaintiff has demanded that 
the fence be removed and that he has refused to do so; 
defendant denies that plaintiff had a right to make the 
demand and denies that the plaintiff has been or will be 
subjected to any legal damages. 


Defendant avers that the plaintiff was fully cog- 
6 nizant of the fact that this parcel of ground in¬ 
volved herein was for sale for non-payment of 
many years’ taxes and had full opportunity to purchase 
the same, but upon the advice of his counsel refused so 
to do; that defendant herein, on the advice of his counsel 
and on the authority of W. C. & A. N. Miller Develop¬ 
ment Company vs. Emig Properties Corporation, 77 U. S. 
App. D. C. 205, purchased the said real estate, and is 
informed and believes that he has a new and complete 
title to the property in fee simple, free and dear of any 
and all legal or equitable interests and that as such owner 
he has the right to do all things lawful in connection with 
the property. 
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WHEREFORE, having fully answered, defendant prays 
that the complaint be dismissed and he be permitted to 
go hence with his costs. 

/s/ Isadore M. Engel 
Isadore M. Engel 

• • • • 

7 Filed Sep. 13, 1949. Harry M. Hull, Clerk 

Form C. T. 1 (Special) 

Approved, Commissioners, D. C. 

August 27, 1946. 
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Book 8965 Page 571 
DEED 

THIS INDENTURE, made this 28th day of April, in 
the year one thousand nine hundred and forty-nine by 
and between John Russell Young, Guy Mason, Gordon R. 
Young, Commissioners of the District of Columbia, in 
the name of and on behalf of said District, of the first 
part, and L M. Engel of the second part. 

WITNESSETH, THAT WHEREAS the hereinafter 

• * 

described property was subject to taxation and assess¬ 
ment and was duly assessed for certain taxes and ass¬ 
essments during the fiscal years listed in the sdiedule 
hereinafter appearing, and the said taxes and assess¬ 
ments were duly levied upon said property, all in the 
manner prescribed by law; 

AND WHEREAS, the said taxes and assessments were 
not paid when due and thereupon became in arrears and 
delinquent and, as provided by law, certain interest, pen¬ 
alties and charges became due, and the same remaining 
unpaid the said property was thereafter advertised and 
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offered at public sale to the highest bidder for the satis¬ 
faction of said taxes and assessments so in arrears and 
delinquent together with interest, penalties and charges 
then due, and no other person having bid the amount due, 
the Collector of Taxes bid in and purchased the said 
property for the District of Columbia, the date of each 
such sale and other information in connection therewith 
being set forth in the said schedule hereinafter appear¬ 
ing, all in accordance with the laws for the government 
of the District of Columbia. 

AND WHEREAS, the owner or owners of said prop¬ 
erty, or their legal representatives, did not within two 
years from the date of such sale to the District of Co¬ 
lumbia redeem the said property from the said sale in 
the manner provided by law; 

AND WHEREAS, the party of the second part has 
made application to the Commissioners of the District 
of Columbia to purchase the said property at private 
sale pursuant to an Act of Congress entitled “An Act 
in relation to taxes and tax sales in the District of Co¬ 
lumbia,” approved February 28, 1898, as amended, and 
the said party of the second part has paid to the Col¬ 
lector of Taxes the full amount for which said property 
was bid in and purchased by the District of Columbia 
at public sale as aforesaid, together with interest and 
charges thereon, to wit, the sum of Nine hundred ninety 
dollars and sixty-one cents ($990.61), as shown in the 
schedule hereinafter appearing: 

AND WHEREAS, all other assessments, taxes, interest, 
penalties, costs and charges due the District of Columbia, 
as recited in the said schedule hereinafter appearing and 
amounting to the sum of Twenty-five dollars and nineteen 
cents ($25.19), have been paid to the Collector of Taxes 
by the said party of the second part, as required by law; 
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SCHEDULE 

' The property hereinbefore mentioned is located in the 
District of Columbia and is known for purposes of as¬ 
sessment and taxation as lot numbered 806 in square 
numbered 777 according to the records in the office of the 
Assessor of the District of Columbia. 

7y 2 Book 8965 Page 572 

Said property is now assessed in the name of Bene¬ 
dict Milbura. 

The said property was purchased at public sale by the 
Collector of Taxes for and in the name of the District 
of Columbia as follows: 
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i 

i 

1 

I 

i 

1 



Amount for 


Amount 

! 

b. . 

Fiscal year 


which prop¬ 


due 

i 

i 

for which 


erty was 


District of 

i 

taxes and 


bid in by 

Interest 

Columbia 


assess¬ 


the District 

thereon 

including 


ments were 

Dale 

of 

since date 

interest 


" levied 

of sale 

Cdwnbia 

of sale 

to date 

i 
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✓ 

Fiscal year 
for which 
taxes amd 
assess¬ 
ments were 
levied 

Book 8965 Page 573 

Amount for 
which 
property 
was bid in 
by the Interest 

District thereon 

Date of since date 

of sale Columbia of sale 

Amount 

due 

District of 
Colombia 
including 
interest 
to date 

1924 

1925 

$4.57 

$ 8.82 

$13.39 

1925 

1926 

5.24 

9.71 

14.96 

1926 

1927 

6.16 

10.99 

17.15 

1927 

1928 

6.55 

11.15 

17.70 

1928 

1929 

6.26 

10.16 

16.42 

1929 

1930 

6.26 

9.66 

15.92 

1930 

1931 

6.26 

9.16 

15.42 

1931 

1932 

7.23 

10.00 

17.23 

1932 

1933 

7.23 

9.42 

16.65 

1933 

1934 

7.23 

8.84 

16.07 

1934 

1935 

6.44 

7.36 

13.80 

1935 

1936 

6.44 

6.85 

13.29 

1936 

1937 

6.44 

6.33 

12.77 

1937 

1938 

6.44 

5.81 

12.25 

1938 

1939 

7.39 

9.09 

16.48 

1939 

1940 

7.42 

8,24 

15.66 

1940 

1941 

7.42 

7.35 

14.77 

1941 & W.M. 1942 

14.57 

12.68 

27.25 

1942 

1943 

7.42 

5.57 

12.99 

1943 

1944 

7.42 

4.67 

12.09 

1944 & 1945 1946 

15.32 

5.97 

21.29 

1946 

1947 

7.67 

2.07 

9.74 


Amount due, on sales unredeemed within two years of 
sale $990.61. * 

All other assessments, taxes, costs and charges due the 
District of Columbia, including public sales to the Dis¬ 
trict of Columbia within two years and unredeemed: 
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Amount 
for which 
property 
was bid m 
by D.C. or 
taxes, 

assessments, 


Fiscal year costs and 

for which and 

taxes and charges 

assessments Date of otherwise 
were levied sale due D. C. 

1947 1948 $ 7.67 

1948 1949 8.66 

1949 Not sold 7.00 


Amount 

due 

District of 
Columbia 
including 
Interest interest 

thereon to date 

$ 1.23 $ 8.90 

.35 9.01 

.28 7.28 


i 

I 


I 

j- 


I 

I 

•j. 

i 


Amount of all other assessments, taxes, costs 

and charges dne D. C._$ 25.19 

Surplus over statutory minmum price for deed $_ 

Total amount due the District and paid by 

applicant for deed_$1,015.80 j 

9 Book 8965 Page 574 | 

NOW THEREFORE THIS INDENTURE WIT- j 
NESSETH, that said parties of the first part, by virtue 
of the authority conferred on them by said Acts and 
laws and for and in consideration of said sum of 
One thousand fifteen dollars and eighty cents dollars 
($1,015^0), the receipt of which is hereby acknowledged, 
have granted, bargained, sold, and conveyed, and by 
these presents do grant, bargain, sell, and convey in the 
name of and on behalf of said District of Columbia unto 
the said party of the second part, its successors, heirs 
and assigns, the hereinbefore described lands and prem¬ 
ises, and the appurtenances thereunto belonging or in 
any wise appertaining; to have and to hold the same 
unto the said party of the second part, its successors, 
heirs and assigns forever. 
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IN WITNESS WHEREOF, the said John RusseU 
Yowng, Gwy Mason, Gordon R. Young constituting the 
Board of Commissioners of the District of Columbia, par¬ 
ties of the first part, having first considered and ap¬ 
proved the foregoing deed sitting as a board, have di¬ 
rected the execution thereof in the name of said Board 
of Commissioners by their Secretary, who has hereunto 
set his hand and affixed the seal of the District of Co¬ 
lumbia hereto, under authority of the Act of Congress 
entitled “An Act to relieve the Commissioners of the 
District of Columbia of certain ministerial duties,” ap¬ 
proved February 11, 1932, on the day and year first 
hereinbefore written. 

BOARD OF COMMISSIONERS OF 
THE DISTRICT OF COLUMBIA 
By /s/ G. M. Thomett [Seal] 
Secretary 

(SEAL) 

Signed, sealed and delivered in the presence of— 

/s/ E. H. Zimmerman 

DISTRICT OF COLUMBIA, ss: 

I, Mmme 0. Barr, a Notary Public in and for the Dis¬ 
trict of Columbia, DO HEREBY CERTIFY that G. M. 
Thomett, Secretary of the Board of Commissioners of 
the District of Columbia, parties to the foregoing and 
annexed- deed bearing date on the 28th day of April, 
A. D. 1949, personally appeared before me in said Dis¬ 
trict, the said G. M. Thomett being personally well known 
to me as the person who executed the said deed and ac¬ 
knowledged the same to be the act and deed of the Board 
of Commissioners of the District of Columbia. 

Given under my hand and official seal this 28th day 
of April, A. D. 1949 

/s/ Minnie 0. Barr 

Notary Public, D. C. 

(SEAL) 

My commission expires March 14,1950. 


I 
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Lot 806 
Square 777 


COMMISSIONERS OF THE 
DISTRICT OF COLUMBIA 
to 

1. M. Engel 


Received for record on the_day of._ 

19._and recorded in Liber No. 8965 

Folio No. 571 , one of the land Records for the District 
of Columbia. 

/s/ Marshall L. Shepard 

Recorder of Deeds, D. C. 

Mail to: 

Milton Kaplan 
Attorney at Law 
932 Investment Bldg. 

Washington 5, D: C. 


11 Filed Apr 5 1951 Harry M. Hull, Clerk 

Stipulation 

It is stipulated this 4th day of April, 1951, by and 
between the parties hereto, through their counsel, as 
follows: 

1. Plaintiff is the owner of Lots 805, 809 and 810 in 
Square 777. 

2. Plaintiff inherited these lots from Vincent Pullo in 






14 A 


3. Vincent Pnllo acquired these lots as follows. 

Lot 810 on September 25th, 1919. 

Lot 809 on June 18th, 1923. 

Lot 805 on August 16th, 1921. 

In each of those Deeds, Pullo was granted a right of 
way by his respective grantors over Lot 806. 

4. Plaintiff withdraws his claim for damages. 

5. Since i938 the owner and/or occupants of Lots 
809 and 810, have exercised the use of the right of way 
over Lot 806. 

6. Defendant’s counterclaim is withdrawn. 

7. Defendant owns Lots 811 and 812 in Square 777. 

8. Defendant purchased Lot 806 on the advice of his 
counsel and on the authority of W. C. & A. N. Miller 
Development Company v. Emig Properties Corporation, 
77 TJ.S. Appeals D. C. 205; that plaintiff had an equal 
opportunity to purchase the said parcel but on the ad¬ 
vice of counsel did not. 

9. Defendant has obstructed plaintiff’s egress and in¬ 
gress over Lot 806. 

12 10. If defendant is obstructing an easement in 

favor of the plaintiff, as above described, then in 
such event sufficient property rights are involved to war¬ 
rant the granting of injunctive relief. 

11. In 1872, one Milbura, the owner of original Lot 
8, deeded Lots 805, 809 and 810 and included in each 
deed a right of way over 806; that with the exception 
of intermediate deeds in 1875 and 1889, which were silent 
as to any right of way all other deeds in the chain of 
title conveyed to the respective grantees the right to use 
lot 806. 

12. One question of fact and one question of law re¬ 
main for adjudication: 
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FACT: Did plaintiff have an easement over Lot 806 
at the time defendant acquired his tax deed? 

LAW: If so, did defendant’s tax deed extinguish the 
easement? 

KAMEROW & KAMEROW 
By 

/s/ Allan L. Kamerow 

Attorneys for plaintiff 

/s/ Milton Kaplan 
Milton Kaplan 
Attorney for defendant 

• • • • 

15 Filed Jnn 5 1951 Harry M. Hull, Clerk 

Findings of Fact and Conclusions of Law 

This cause came on to be heard at this term upon the 
pleadings, testimony, and the argument of counsel, where- 
upon the Court this 5th day of June, 1951, enters the 
following: 

Findings of Fact 

1. The plaintiff was the owner of an appurtenant ease¬ 
ment over Lot 806 in Square 777 in the District of Co¬ 
lumbia on April 28,1949. 

2. The defendant received a tax deed from the Dis¬ 
trict of Columbia for Lot 806 in Square 777 on April 
28, 1949. 

3. Subsequent to the defendant’s acquisition of his 
deed to Lot 806, the defendant obstructed, by way of a 
fence, the right of way which the plaintiff had established 
by reason of an appnrteuant easement 
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Conclusions of Law 

1. That the appurtenant easement which the plaintiff 
had over Lot 806 in Square 777 in the District of Co¬ 
lumbia was not extinguished by the tax deed acquired by 
the defendant on April 28,1949. 

2. That the plaintiff is entitled to the injunctive relief 
which he seeks. 

F. Dickinson Letts, 

Judge. 

• • • • 

16 Filed June 5 1951 Harry M. Hull, Clerk 

Judgment for Mandatory and Permanent 
Prohibitory Injunction 

This cause came on to be heard upon the pleadings, 
the testimony, and the argument of counsel, and it ap¬ 
pearing to the satisfaction of the Court that the issuance 
of a permanent prohibitory and mandatory injunction is 
necessary to prevent continuing irreparable injury to the 
plaintiff, it is by the Court this 5th day of June, 1951, 

ADJUDGED and ORDERED that the defendant, Isa- 
dore Engel, be and he hereby is directed to immediately 
remove the obstruction which he has placed on Lot 806 
in Square 777 in the District of Columbia, to the extent 
that such obstruction is interfering with the plaintiff’s 
easement over Lot 806 in Square 777, and it is further 

ADJUDGED and ORDERED that the defendant, Isa- 
dore Engel, be and he hereby is restrained and enjoined 
permanently from ever placing any obstruction on Lot 
806 in Square 777 which may interfere with the plain¬ 
tiff’s easement over Lot 806 in Square 777. 

F. Dickinson Letts, 

Judge. 

• • • • 




Notice of Appeal 


Notice is hereby given that Isadore Engel, Defendant 
above named, hereby appeals to the United States Court 
of Appeals for the District of Columbia Circuit from the 
Judgment for Mandatory and Permanent Prohibitory In¬ 
junction entered in this action on June 5, 1951. 

/s/ Milton Kaplan 
Milton Kaplan 
Attorney for Appellant 
Isadore Engel 
1142 Investment Building 
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No. 11,120 


APPELLEE’S STATEMENT OF 
QUESTIONS PRESENTED 

The question is clearly stated by the appellant, with the 
exception that the word “expunges” should be “extin¬ 
guishes” in conformity with the stipulated question in the 
lower court (joint Appendix, Page 15). 
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Isadobe Engel, Appellant. 


Appeal from the United States District Court 
for the District of Colombia 


1 . The question as to whether or not a tax deed ex¬ 
tinguishes an easement is novel and without legal prece¬ 
dent in the District of Columbia. 

2. An appurtenant easement is a separate estate in 
land as distinguished from a lien or encumbrance on 
property, and is not extinguished by a tax deed. 



2 


ARGUMENT AND AUTHORITIES 

I. The Novelty of the Question Presented 

The question presented in this appeal is one of novel 
impression in the District of Columbia. There is no local 
appellate decision on point, the common law of Maryland 
prior to 1801 is silent on the subject and the -United States 
Supreme Court has never decided the issue. 

Appellant cites the case of Brewer v. District of Colum¬ 
bia, 5 Mackey 274,16 D.C. 274, which was decided in 1886 
by the Supreme Court of the District of Columbia. This 
case does not deal with easements and a thorough reading 
of the case reveals that the word “easement” is not 
mentioned once during the entire lengthy opinion. The 
questions in that case concern liens and other encumbrances 
on property. 

Appellant, on Page 6 of his brief, states that “our local 
Court of Appeals had no occasion to pass on this subject 
until 1943 when in the case of W. C. and A. N. Miller De¬ 
velopment Co. v. Emig Properties Corp., 77 XJ. 8. App. D.C. 
205, 134 F. (2nd) 36, . . .”. It appears that this is the 
case which appellant principally relies upon. The Emig 
case is obviously distinguished from the instant case in¬ 
asmuch as the question in that case deals only with liens 
and encumbrances in connection with a tax sale, and the 
subject of easements is in no way discussed or mentioned. 

An appurtenant easement, which has been established in 
the instant case (joint Appendix, Page 15), is not a lien 
or encumbrance upon property. It is a separate estate 
within the property, and as it is stated in the leading New 
York case of Jackson v. Smith, 213 N.T. 63: 

“An easement is a servitude upon and differs from 
an interest in or lien upon the land. It is not a part 
of but is so much carved out of the estate in the land 
and is as much a thing apart from that estate as a 
parcel of the land itself conveyed from it.” 
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On Pages 7 and 8 of his brief, appellant cites several 
Maryland cases in support of his contention, indicating 
that the Maryland law should be followed by this court. 
None of these cases is directly on point with the question 
presented in this appeal. In any event, this court would 
not be guided by Maryland decisions unless those decisions 
were prior to 1801. No such early cases appear. 

Appellant further relies upon the U. S. Supreme Court 
case of Hefner v. Northwestern Insurance Co., 123 U. S. 
751. However, this case also deals only with mortgages 
and liens and fails to discuss the subject of easements. 

I 

During the course of appellant’s argument, and par¬ 
ticularly in his discussion of the Hefner case, he has re¬ 
peatedly used quotations from decisions which appear to 
be the law of that particular case, but which a close read¬ 
ing of the case shows to be merely dictum. As this court 
said in the case of Noel v. Olds 78 U. S. App. D. C. 155, 
“words of a prior opinion entirely unnecessary for the 
decision constituted ‘obiter dictum’ and have no affect as 
indicating the law.” 

• .#■ 

XL The Majority Rule and Its Soundness 

The precise question presented on this appeal, although 
unique in the District of Columbia, has been the subject 
of numerous decisions throughout the United States. The 
majority rule holds that an easement is not extinguished 
by a tax deed. States following this rule are New York, 
Ohio, Pennsylvania, New Jersey, New Hampshire, New 
Mexico, Montana, and Oregon. Most jurisdictions seem 
to follow the law set in the three leading New York cases 
of Jackson v. Smith, supra, Tax Lien Company v. Schultz, 
213 N.Y. 9, and Blenis v. Utica Knitting Co. 210 N.Y. 561. 

In Boss v. Franco 139 Ohio 395, the majority doctrine 
was enunciated, when the court said: 


i 
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“It is undisputed that an easement constitutes a right 
and privilege belonging or appertaining to the domi¬ 
nant estate. The value of such estate is accordingly 
increased and that of the servient’s estate diminished; 
and both are taxable upon that basis. Consequently, 
the basis of the forefeiture and sale for nonpayment 
of taxes would necessarily be the same. In the instant 
case, it was the diminished servient’s estate that was 
forfeited and sold. The dominant's estate was left 
undisturbed.” (italics supplied) 

Also in Crawford v. SenosJcy 128 Oregon 229, the court 
said: 

“But the foreclosure of a tax lien does not cut ease¬ 
ments that have been carved out of one property for 
the benefit of another.” 

Other leading cases substantiating this doctrine are: 

Northwestern Improvement Company v. Lowry, 104 
Montana, 289, Gowen v. Swain, 90 NJI. 383, Ehren 
Realty Company v. Magna Charta, etc. Co., 120 NJ., 
Equity 136, Blamogorde Improvement Co. v. Prender- 
gast, 43 NM. 245 ; Tidewater Pipe Co. v. Bell, 280 Pa., 
104; Hayes v. Gibbs, 110 Utah, 54. 

The American Law Institute in its recent statement of 
the law of property, Volume 5, Section 509, preferred the 
majority rule. It is significant to note that in the com¬ 
ments contained therein the following is stated: 

“Upon a sale of the land constituting this tenement, 
whether the sale is for tax purposes or not, the pur¬ 
chaser gets the benefit of the easement. Accordingly, 
the value of the land for sale purposes, and hence for 
tax purposes, is increased because of the existence of 
the easement.” 

It is interesting to note that a case involving identical 
issues to the instant case was decided in the District of 
Columbia in 1949 by the U. S. District Court for the 
District of Columbia, D. C. v. Capital Mortgage and Title 
Insurance Co., Inc., civil action 3084-48. Judge Alexander 



Holtzoff in that case, apparently sensing the novelty of ! 
the question in the District of Columbia, wrote a lengthy 
opinion in which he followed the majority rule and held 

that an easement is not extinguished by a tax deed. 

■ - ! • ' j 

Appellee is cognizant of the fact that this District Court 

decision is a ruling of an inferior court. Therefor, it is 
not the law of this jurisdiction and is in no way binding j 
upon this court. However, the reasoning of Judge Holtzoff • ! 
in his opinion clearly shows the logic and equity of the 
majority rule. Judge Holtzoff said: 

“This Court is impelled to the conclusion that the 
majority view is preferable both on principle and au¬ 
thority. Accordingly, this Court holds that an ease¬ 
ment is not extinguished by the sale of the servient 
tenement for nonpayment of taxes. The Court has j 
not overlooked the forcible argument made by able 
counsel for the District of Columbia to the effect that 
this result may make it difficult for the District of 
Columbia to collect taxes on real property out of 
which easements have been carved, as it may be 
hard to find willing purchasers on property so en- i j 
cumbered in case the owner fails to pay the taxes, i 
There is, however, an adequate answer to this conten¬ 
tion. The existence of the easement enhances the 
value of the dominant tenement. This augmented 
value should be reflected in an increased tax assess¬ 
ment. Consequently, what the District of Columbia 
loses by way of taxes on the servient’s tenement, 
should have been fully recouped by taxes oh the domi- \ 
nant estate. 

“Thus, in this instance, by reason of the fact that a i j 
tax to the defendant’s land is also a tax on their j 
right of way over the adjoining strip, thie value of 
their property must necessarily be greater than it 
otherwise would have been. It is reasonable to assume j 
that the defendants have been paying larger taxes since j 
the easement was created than they would have paid l 
had they owned the property without the easement. ) 
The District of Columbia, therefore, loses nothing. | 
On the other hand, from the standpoint of the defend- j 
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ant, the opposite rule would be extremely unfair and 
unjust. It is to be presumed that they have paid for 
the right of way. To hold that the right of way is 
destroyed through no act or neglect of theirs, but 
merely because the owner of the servient estate has ' 
failed to gay his taxes, would be to deprive them of a 
vested property right became of a circumstance be- 
yond their control . Surely, it cam hardly be expected 
that the defendants should come in and pay taxes on 
the adjoining property merely in order to preserve 
their right of way over it. The situation is entirely 
different from that involved in cases of deeds of 
trust, mortgages and other liens. In that event, the 
property is conveyed merely as security for the pay¬ 
ment of an obligation, and the lienor takes it subject 
to all of its burdens, and incidents. In the case of an 
easement, however, the property right is carved out of 
the servient estate and conveyed to the owner of the 
dominant estate.” (italics supplied) 

By both authority and principle the majority rule seems 
to be the better rule to follow. The owner of the dominant 
estate has a vested property right and a complete estate. 
Actually, his estate stands independent of the servient 
estate. Regardless of what happens to the servient estate, 
the dominant estate, if properly created, should not be af¬ 
fected. It would be proper to assume that when an ease¬ 
ment appurtenant is created, some consideration is in¬ 
volved, and therefor it is the same in effect as receiving 
an absolute deed. It would certainly be unjust to penalize 
the holder of the dominent estate because of another per¬ 
son ’s failure to pay taxes on the servient estate. 



CONCLUSION 

It is, therefore, respectfully submitted that the law in 
the District of Columbia should be that an appurtenant 
easement is not extinguished by a tax deed. 

Therefore, it is urged that the judgment for mandatory 
and permanent prohibitory injunction, which was entered 
by the lower court, be affirmed. 

> Respectfully submitted, 

Allan L. Kamebow, 

Stanley H. Kamebow, 
Attorneys for Appellee, 
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QUESTION PRESENTED 


The question presented is simply whether a tax deed 
from the Commissioners of the District of Columbia ex¬ 
punges or extinguishes an easement theretofore existing 
over the property conveyed by the tax deed. 
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United States Court of 


Isadore Engel, Appellant 


Angelo Catucci, Appellee. 


APPEAL FROM THE < UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA . 


BRIEF ON BEHALF OF THE DISTRICT OF COLUMBIA, 
. AMICUS CURIAE 


STATEMENT 

This brief is filed by the District of Columbia as anticus 
curiae pursuant to the. order of this Court in the above- 
entitled cause dated December 17,1951. According to the 
briefs of the appellant and the appellee, the question in¬ 
volved is whether or not a tax deed. expunges or extin¬ 
guishes an easement The Government of the District of 
Columbia is probably more vitally, interested in the deci¬ 
sion of the question presented than either of the litigants 
for, if this Court should sustain the ruling of the District 
Court that an easement is not extinguished by a tax deed 
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issued by the Commissioners of the District of Columbia, 
the titles to thousands of pieces of real estate will be af¬ 
fected, the entire system of tax assessment and tax collec¬ 
tion in the District of Columbia will be disrupted, and an in¬ 
finitely greater number of assistant assessors will he re¬ 
quired to perform the work of real estate assessing—indeed, 
considerable additional legislation will be necessary to en¬ 
able the District to properly carry out a vital act of govern¬ 
ment. 

SUMMARY OF ARGUMENT 

While some Courts seem to have completely overlooked the 
rationale of the divergent rules regarding the extinguishment of 
casements by tax deeds conveying title to the servient tenements, 
an analysis thereof demonstrates that the rules are reconcilable 
and are based on differing theories of taxation. Where the as¬ 
sessment is against the Jand itself and collection of die tax from 
die owner is not contemplated, the proceedings to produce gov¬ 
ernmental revenue are in ran and extinguish all interests includ¬ 
ing easements. Only where individual i n tere s t s .are assessed and 
looked to for the tax are easements exempt from the tax deed. 

Fundamentally, all taxes are levied against the land for die 
support of government and defense of its people, the sale of the 
land by summary proceedings without notice to all who may 
have some interest therein is not a taking of property without 
due process of law, and many Courts hold, apart from die pre¬ 
vailing local theory of taxation, that the separate assessment :of 
easements and the addition of their value to that , of the dominant 
tenement is an unwarranted burden upon the sovereign. Vigilant 
owners of easements can and should protect them from tax sale. 

Even cases and authorities cited by the appellee, when properly 
analyzed, support the position of the appellant and of the Dis- 
trict of Columbia as amicus curiae. •- • i 

Acts of Congress and decisions of this Court and its predecessor, 
die Supreme Court of die District of Columbia in General Term, 





require a conclusion that tax assessment and collection procedures 
in the District are in rem and that a deed from the Commissioners 
for non-payment of taxes conveys a fee simple tide free from all 
encumbrances including easements. 


ARGUMENT 


The Divergent Views on Extinguishment of Easements by Tax 
Deeds are Based on Different Theories of Taxation. 

There is no doubt that a conflict exists among the author¬ 
ities throughout the United States on the subject of whether 
an easement is extinguished by the sale of a servient estate 
for non-payment of taxes. So far as this Court is concerned 
the question is one of first impression, although, as will be 
pointed out hereinafter, prior decisions of this Court have 
decided the principle of law involved. The same question 
was presented to the District Court in a case entitled Dis¬ 
trict of Columbia v. Capital Mortgage and Title Company , 
Inc., Civil Action No. 3084-48, and Judge Holtzoff, in an 
opinion appearing at 84 F. Supp. 788, held that a tax deed 
does not extinguish an easement appurtenant. An appeal 
was noted, but the case was remanded by this Court upon 
the discovery of new evidence and, thereafter, was settled 
between the parties litigant without the presentation of the 
question to this Court. ! 

A casual perusal of the authorities may give the impres¬ 
sion that the two doctrines, one holding that easements are 
extinguished by tax deed and the other holding to the con¬ 
trary, are irreconcilable. Indeed, it seems that some Courts 
have blindly followed one rule or the other without ration¬ 
alizing and, it appears, some may have merely counted the 
number of cases following one doctrine in deciding the 
issue. A more careful study of the question, however, 
demonstrates that the two doctrines are reconcilable and are 
based upon two separate theories of taxation. The theorv 




upon which some Courts proceed in holding that easements 
are not extinguished upon the sale for taxes of the servient 
estate is that the easement is something “carved out” of 
the servient estate and added to the dominant estate and 
that the taxing authorities receive the same benefit by the 
accrual of the value of the easement to the dominant estate 
by the increased valuation thereof in the assessment. Such 
a theory, perhaps valid in those states where individual 
interests are taxed, is a departure from fundamental law', 
is fallacious when applied to tax assessments directly upon 
the land, and, in addition, places an undue burden upon the 
sovereignty or taxing authority. Furthermore, it appears 
to the District of Columbia to be an attempt by Courts to 
legislate by judicial fiat out of misconceived consideration 
for the individual property owner over the paramount in¬ 
terest and duty of the sovereign to subject real property 
to the payment of taxes for the support of government. 

In Massachusetts, for instance, easements are not now 
sold for taxes upon the sale of the servient estate, but this 
is so only because that sovereign State recognized the basic 
and fundamental law that a tax deed from the sovereign “is 
in the nature of a new and independent grant from the 
sovereign authority” (Hefner v. N. W. Life Ins. Co., 123 
U. S. 747; 8 Sup. Ct. 337, 31 L. ed. 309) and provided by 
statute that easements shall be separately assessed and ex¬ 
cluded from assessment and sale of the servient estate. 
G. L. (Ter. Ed.) c. 60 § 45, of Massachusetts, provides in 
part, by a provision first enacted by St. 1905, c. 193, that 
upon a sale of land for nonpayment of taxes 

? • > 

“the premises conveyed shall • * \be subject to ., 
and have the benefit of all easements and restric¬ 
tions lawfully existing in, upon or over said land 
• or appurtenant thereto.” 

The general and fundamental rule prior to enactment of 
the above-quoted statute was laid down in the leading and 








frequently followed case of Hunt v. City of Boston , 183 
Mass. 303, 67 N. E. 244, 246, in which the Court said: 

“The rule generally stated is that a sale of land for 
a valid tax gives a paramount title, free from the 
ownership or incumbrance of rights previously 
existing which had been carved out of the property 
by an owner, or which'had been acquired in it by 
prescription or otherwise. Langley v. Chapin, 134 
Mass. 82; Parker v. Baxter, 2 Gray, 185; Perry v. 
Lancy, 179 Mass. 183-186, 60 N. E. 472; Emery v. 
Boston Terminal Co:, 178 Mass. 172-184, 59 N. E. 

763, 86 Am St Rep. 473; Hefner v. Northwest Life 
Insurance Co., 123 U. S. 747-751, 8 Sup. Ct. 337, 

31 L. Ed. 309; Textor v. Shipley, 86 Md. 424438, 

38 AtL 932; Byington v. Rider, 9 Iowa, 566-568; 
McQuity v. Doudna, 101 Iowa, 144146, 70 N. W. 99. 

It would be impracticable for assessors, in making 
assessments, to ascertain the various interests in 
real estate held by the several tenants occupying 
large buildings in our great cities, and it would be 
even more impracticable, in collecting taxes by a 
sale of real estate, to make sales only of the partic¬ 
ular title and interest held and retained by the 
general owner; leaving untouched all other inter¬ 
ests. in the property which he had created by valid 
conveyances for long or short terms. ’ ’ (Emphasis 
supplied). 

After the enactment of the statute above referred to, the 
Supreme Judicial Court of Massachusetts in 1908, in the 
case of Blackstone Mfg. Co. v. Town of Blackstone , 200 
Mass. 82, 85 N. E. 880, 883, pointed out one of the fallacies 
in the theory of the decisions cited by the appellee herein 
and refused to apply the statute to the situation presented 
to the Court in that case. The Court said: 

“Suppose the owner of land in a neighboring 
state should purchase a right in land in this state, 
covering most of its value for use, and leaving the 
fee of the land unpurchased and almost worthless, 
and should attempt to annex it as an easement to 
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' Ms land in the other state, would he thereby de- 
j prive this commonwealth of the right to subject the 
, whole land in Massachusetts, including the pur¬ 
chased right, to taxation? Plainly not. ' If the 
authorities of the neighboring state should assume 
to tax the supposed easement in the land in Massa¬ 
chusetts, and to enforce the collection of the tax 
by a sale, on what principle could they conduct 
a sale of the easement in Massachusetts and create 
a title here under laws enacted only for their own 
jurisdiction. In the case supposed, the whole prop¬ 
erty in this commonwealth would be taxable to the 
general owner, or to the person in possession. It 
would not be the duty of the assessors to attempt 
to discover what interests or estates had been 
carved out of it. If the collection of the tax was en¬ 
forced by a sale of the property, the whole would 
be sold, including outstanding easements, and the 
purchaser would acquire a perfect title, subject 
only to redemption by any owner having, an in¬ 
terest in it. Hunt v. City of Boston, 183 Mass. 

303, 67 N. E. 244; Abbott v. Frost, 185 Mass. 398, 

70 N. E. 478; McLoud v. Mackie, 175 Mass; 355, 

56 N. E. 714. t 

“Prior to the enactment of St. 1905, p. 124, c. 

193, wMch is not applicable to the present case, 
this was the law as to taxes upon real estate and 
sales for the collection of taxes when there were 
easements upon the taxed property or easements 
annexed to it and when both the dominant and 
servient tenements were witMn the commonwealth. 

TMs statute changes the law as to easements in 
such cases; but it has no application to taxation or 
the collection of taxes upon property near the 
boundary line of the state, when a beneficial use of 
land in one of the states is made in connection with 
land in the other states. Its enforcement in refer¬ 
ence to such property would be impossible.” 

The Supreme Court of the United States and the Courts 
of other states have adhered to the same fundamental prin¬ 
ciple that the sale of land for taxes conveys a new and in-. 






dependent grant from the sovereign free from all liens, 
encumbrances, right, title and claim whatsoever. In Turner 
v. Smith, 81 U. S. (14 Wall.) 553, 20 L. ed. 724, the Supreme 
Court held that when land upon which a special tax was 
imposed by the Act of 1862 for the collection from the 
states involved in the insurrection of their portion of the 
cost of the Civil War and which provided that the commis¬ 
sioner to whom the collection of the tax was entrusted 
should apportion the same among the several lots and 
parcels within each state on the basis of the last assess¬ 
ment by the state by an Act of 1861, the several lots or 
parcels of land became charged respectively with their 
respective portions of said direct tax and the same, to¬ 
gether with the penalty, became a lien thereon without any 
further proceedings whatever. The Court said: 

i- 

“There is nothing in the statute which requires 
the tax commissioners to hunt up the owner, or to 
make the tax out of personal property of his, or 
which may be found upon the land. It is clearly a 
direct tax on the land, and on all the estates, inter¬ 
ests and claims connected with or growing out of 
the land. All this was forfeited to the United 
States on non-payment of the taxes, and passed 
with the sale to the purchaser, subject alone to 
the right of redemption, which the law allowed. In 
that respect it was a defeasible title, but in all other 
respects perfect, complete, and entire. The lan¬ 
guage of the statute is explicit to this purport, 
and the policy and necessity of the government, 
which could not look after the fugitive and hostile 
owners, required such a tax, and such a mode of 
collecting it.” 

In Hefner v. N. W. Mutual Life Insurance Co., supra, the 
Supreme Court of the United States construed the effect 
of Iowa statutes regarding the sale for taxes of real estate 
and, notwithstanding that said statutes provided that the 
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tax might be collected by distress and sale of the personal 
property of the owner as well as out of the real estate it¬ 
self, the Court held: 

“The effect of these statutes, as declared by the 
supreme court of the State, is that from the time 
of the assessment of the taxes the State or the 
county has a lien on the land for the amount there¬ 
of ; that upon the sale of the land for non-payment 
of the taxes that lien passes to the purchaser; but 
the title, subject to the lien, remains in the former 
owner until the execution of the tax deed; and that 
if that deed is for any reason invalid, the lien is 
the only interest that the purchaser has in the land. 
(Citing cases). 

“But if the tax deed is valid, then from the time 
of its delivery it clothes the purchaser, not merely '. 
with the title of the person who had been assessed 
for the taxes and had neglected to pay them, but 
with a new and complete title in the land, under 
an independent grant from the sovereign authority, 
which bars or extinguishes all prior titles and in¬ 
cumbrances of private persons, and all equities 
arising out of them. Crum v. Cotting, 22 Iowa, 

411; Turner v. Smith, 81 U. S. 14 Wall. 553 
(20:724)” 

During oral argument of this case, reference as made by 
the Court to the case of U. S. v. Lee, 106 1 U. S. 196, and it 
was intimated that the Supreme Court had, in the Lee case, 
rejected the contention of the appellant that a tax deed 
clothes the grantee with a new and complete title in the 
land under an independent grant from the sovereign, which 
extinguishes all encumbrances of every nature. Examina¬ 
tion of U. S. v. Lee demonstrates that it does not change 
the rule enunciated by the Supreme Court in the earlier 
case of Turner v. Smith, supra. Indeed, Turner v. Smith 
is cited with approval in the Lee case. True, the Lee deci¬ 
sion affirmed a lower court judgment in favor of Lee in his 







attack upon the validity of a tax deed to the property which 
is now a part of Arlington National Cemetery, but the lower 
Court judgment was based on the verdict of a jury which 
found that the tax deed was invalid because the commis¬ 
sioners who conducted the tax sale had followed a course 
of conduct which amounted to a refusal of tender of the 
delinquent tax. Nothing in the decision can be construed 
to overturn the law enunciated above from the Turner case 
and the later case of Hefner v. N. W. Mutual Life Insurance 
Co., supra. 

The Supreme Court of Kansas, as late as 1946 (rehearing 
denied January 11, 1947), in the case of Magnolia Petrol¬ 
eum Co. v. Moyle, 162 Kan. 133,175 P. (2d) 133,139, states: 


“ ‘Probably the only defenses that can be set up 
in an action to foreclose tax liens held by a county- 
are that the property was not subject to taxation; 
that the taxes, or some part of them, were illegal; 
or that the taxes had been paid.’ Board of Com y rs. 
of Wyandotte County v. Kerr, 112 Kan. 463, 211 
P. 128.” 


The position of the appellant and of the District of Co¬ 
lumbia has also been followed by the Supreme Court of 
Iowa in Nedderman v. City of Des Moines (Beck, Inter- 
venor), 268 N. W. 36; by the Supreme Court of Mississippi 
in City of Jackson v. Ashley, 199 So. 91; by the Supreme 
Court of Florida in Wolf son v. Heins, 6 So. (2d) 858; and by 
the Supreme Court of Washington in four cases: Hanson 
et ux v. Carr et ux, 118 P. 927; Tamblin v. Crowley, 168 P. 
982; Messett v. Cowell, 79 P. (2d) 337; and Harmon v. Gould, 
94 P. (2d) 749. The Court of Appeals of Maryland has also 
fonr times affirmed this doctrine in the cases of Texter v. 
Shipley, 38 A. 932; Hill v. Williams, 65 A. 413 ; Winter v. 
O’Neill, 142 A. 263; and Thompson v. Henderson, 142 A. 525. 
At least one reported Canadian case, Re Hunt and Bell, 34 
Ont. L. R. 256, 24 D. L. R. 590, holds to the same effect. 





In many of those states where real property taxes are 
collectible from the personal estates of the owners thereof, 
as well as from the land, a rule familiar to that philosophy 
has developed whereby easements appurtenant are immune 
from extinguishment by sale of the servient estate for 
taxes. For example, a long line of decisions in the State 
of Missouri, which apparently trace back to Blevins v. 
Smith, 16 S. W. 213, decided in 1891, and which is oft-cited 
in that state and elsewhere, holds that real estate taxes in 
Missouri are a claim against the owner thereof and that a 
proceeding to recover the assessed taxes is not an action in 
rem. The case of Jackson v. Smith, 138 N. Y. Supp. 654, 
cited in practically every case supporting the appellee’s 
position, shows that the taxes in New York are collectible 
from the personal estates of the individual owners and that 
the action there was not an in rem proceeding. Once this 
distinction, which apparently is the real basis for the two 
philosophies regarding the effect of tax sales on easements, 
is understood, the problem is not nearly so difficult as it 
might at first appear to be. The two theories are recon¬ 
cilable and it remains to be determined only the nature of 
the assessment and the nature of the remedy of the sovereign 
to effect collection of the revenues with which it is to 
operate. 


The Theories Requiring Separate Assessment of Easements are 
Held by Decisions Following Fundamental Law tobe Fallad- 
ous and Too Burdensome on the Sovereign. 

As has been already pointed out, many, if not all, of 
the jurisdictions which hold that tax deeds do not extin¬ 
guish easements, provide for collection of taxes from the 
personal estates of owners of the land or of interests there¬ 
in. Many cases which support the position of the appellee 
that an easement appurtenant is not extinguished by sale 
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of the servient estate for taxes do so on the general prop¬ 
osition that as an easement is “something carved out” 
of the servient estate, and that if the carved out portion is 
taken from the owner of the dominant estate by a tax deed 
covering the servient estate, the owner of the dominant 
estate is thereby deprived of property without due process 
of law. The Supreme Court of the United States has, at 
least twice, considered the theory of a deprivation of due 
process of law by the sale of property for taxes without 
giving notice to all parties having interests in the land. 
In Paddell v. New York, 211 U. S. 446, 450-451, Mr. Justice 
Holmes for the Supreme Court said: 


“• * * It is a sufficient answer to say that you 
cannot carry a constitution out with mathematical 
nicety to logical extremes. If you could, we never 
should have heard of the police power. And this 
is still more true of taxation, which, in most com¬ 
munities, is a long way off from a logical and 
coherent theory. And it may perhaps be doubted 
whether there is even a logical objection to the 
sovereign power giving notice to all persons who 
may acquire property within its domain that, when 
it comes to tax, it will not look beyond the tangible 
thing, and that those who buy it must buy it subject 
to that risk. 


• • * “Suppose that the tax law should operate only 
in rem, against a lot defined by the limits of a sepa¬ 
rate title, and should simply give notice by suffi¬ 
cient means to all the world that it would be sold 
unless, within a certain time, some party in interest 
should see fit to pay a certain sum. Notwithstand¬ 
ing the position of the plaintiff, it cannot be 
doubted that such a proceeding would be as valid 
as the imposition of a personal liability upon in¬ 
dividuals according to their interest. “See 
Witherspoon v. Duncan, 4 WalL 210, 217, 18 
L. ed. 339, 342; Castillo v. McConnico, 168 U. S. 
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674, 681, 682, 42 L. ed. 622, 625, 18 Sup. Ct. Bep. 

229. But the notion of a proceeding in rem is at 
the bottom of the usual tax on land, even where, as 
in Massachusetts, there is a personal liability 
superadded. This is shown by the doctrine that a 
valid tax sale cuts off all titles and starts a new 
one. Hefner v. Northwestern Mut. L. Ins. Co. 123 
U. S. 747, 751, 31 L. ed. 309, 311, 8 Sup. Ct. Bep. 

337; Emery v. Boston Terminal Co. 178 Mass. 172, 

184, 86 Am. St. Bep. 473, 59 N. E. 763. Of course, 
there is no question of allowances or deductions 
upon a proceeding in rem. All interests are pro¬ 
ceeded against at once.” 

In Leigh v. Green, 193 U. S. 79, 90 the Supreme Court, in 
affirming the judgment of the Supreme Court of Nebraska, 
said: 

“Nor is the remedy given in derogation of in¬ 
dividual rights, as long recognized in proceedings 
in rem, when the 14th Amendment was adopted. 

The statute undertakes to proceed in rem . by mak¬ 
ing the land, as such, answer for the public dues. 

Of course, merely giving a name to an action as 
concerning the thing rather than personal rights in 
it cannot justify the procedure if in fact the prop¬ 
erty owner is oeprived of his estate without due 
process of law. But it is to be remembered that the 
primary object of the statute is to reach the land 
which has been assessed. Of such proceedings, 
it is said in Cooley on Taxation, 2d ed. 527: ‘Pro-' 
ceedings of this nature are not usually proceedings 
against parties; nor, in the case of lands or inter¬ 
ests in lands belonging to persons unknown, can 
they be. They are proceedings which have regard 
to tiie land itself rather than to the owners of the 
land; and if the owners are named in the proceed¬ 
ings, and personal notice is provided for, it is rather 
from tenderness to their interests, and in order to 
make sure that Ihe opportunity for a hearing shall 
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not be lost to them, than from any necessity that 
the case shall assume that form.’ 


“The principles applicable which may be de¬ 
duced from the authorities we think lead to this 
result: Where the state seeks directly or by author¬ 
ization to others to sell land for taxes upon pro¬ 
ceedings to enforce a lien for the payment thereof, 
it may proceed directly against the land within the 
jurisdiction of the court, and a notice which per¬ 
mits all interested, who are fso minded/ to ascer¬ 
tain that it is to be subjected to sale to answer for 
taxes, and to appear and be heard, whether to be 
found within the jurisdiction or not, is dne process 
of law within the 14th Amendment to the Constitu¬ 
tion. 

“In the case under consideration the notice was 
sufficiently clear as to the lands to be sold; the 
Kenhoiders investigating the title could readily 
have seen in the public records that the taxes were 
unpaid and a lien outstanding, which, after two 
years, might be foreclosed and the lands sold and, 
by the laws of the staitej an indefeasible title given 
to the purchaser. Such lienholder had the right for 
two years to redeem, or, had he appeared in the fore¬ 
closure case, to set up Ms rights in the land. These 
• proceedings arise in aid of the right and power of 
tiie state to collect the public revenue, and did not, 
in our opinion, abridge the right of the lienholder 
to the protection guaranteed by the Constitution 
against the taking of property without due process 
of law.” 

An Oklahoma decision in 1948, Cornelius v. Jackson, 209 
P. (2d) 166, wMle not an easement case in terms, sustains 
the theory of .the appellant and the District of Columbia in 
holding that, since the method of assessment of land in 
Oklahoma for ad valorem taxes is in rem, mineral rights in 
the land assessed,, and wMch under Oklahoma decisions, con¬ 
stitute “a conveyance of the interest in the land itself and 
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' * # • a separate estate therein”, were extinguished by a sale 
of the land for taxes under the provisions of the Oklahoma 
statutes. The Court specifically rejected the contention 
that the owner of the mineral rights was thereby deprived 
of equal protection of the law or was'deprived of his prop¬ 
erty without due process. 

The Supreme Court of Iowa in 1936, in Nedderman v. City 
of Des Moines (Beck, Intervener), supra, reviewed the 
theory advanced by the appellee herein and cast it aside as 
an unwarranted burden upon the state. The Court said: 

‘‘In Lucas v. Purdy , 142 Iowa, 359, 120 N.W. 
1063, 1064, 24 L.R.A. (N.S.) 1294, 19 Ann. Cas. 

974, it is said: ‘All property is held subject to the 
payment of taxes which are imposed as an incident 
of sovereignty. City of Davenport v. Ry. Co., 38 
Iowa, 633; Cooley, Const Lim., 479. * * # In pro¬ 
viding that “the right, title, interest and claim of 
the state and county” should pass under the deed, 
the design evidently was to effect a complete trans¬ 
fer of the fee. This was a. necessary consequence 
of the foreclosure of a lien existing against all per¬ 
sons and the logical construction of these statutes. 
Such is the purport of the decisions of this court 
declaring that the tax title is not derivative hut 
original, is not limited to passing the title of him 
in whose name the land is taxed, hut divests all in¬ 
terests in the land and vests in the grantee an in¬ 
dependent and paramount title. * * * In Willcuts 
v. Rollins, 85 Iowa, 247, 52 N.W. 199, the court ob¬ 
served that: “A tax title is not derivative. If valid, 
it is a breaking up of all other , titles and is anta¬ 
gonistic to all other claims to the land.” • • '*■ 

In Crum v. Cotting, 22 Iowa, 411, the subject is 
somewhat exhaustively considered, and it was said 
that the tax deed “operates to destroy all prior 
interest and vests the purchaser with a new and 
independent title.” ’ In Iowa Securities Co. v. 
Barrett, 210 Iowa, 53, 230 N.W. 528, the question 
was again carefully considered and the same con¬ 
clusion reached. * * # 





“To avoid the holdings above pointed ont, de¬ 
fendants cite Code, §7109, which provides that all 
property subject to taxation shall be assessed at 
its actual value, and that in arriving at such, actual 
value the assessor shall take into consideration 
its productive and earning capacity, if any, past, 
present, and prospective, its market value, if any, 
and all other matters that affect the actual value of 
the property. Defendants say that in considering 
‘all other matters that affect the actual value of the 
property’ the assessor should take into account the 
depreciation in value of a servient tenement 
in case an easement or restrictive covenant is 
carved oilt of that tenement, and should take into 
account the increased value of a dominant tenement 
in case that tenement is the beneficiary of an ease¬ 
ment or restrictive covenant carved from an ad¬ 
joining tenement. Defendants, assuming that such 
was the method of assessment that preceded the 
tax sale to plaintiffs, would conclude that plain¬ 
tiffs’ tax deed cannot convey a property against 
which there is a covenant running with the land, 
free and clear of that covenant, because the tax 
title conveys no more than that property contem¬ 
plated in the assessment We cannot concur in 
defendants’ such conclusion, because it is not com> 
patible with our general tax system to assume that 
the assessor took into consideration any question 
of dominant or servient tenements that might have 
been revealed had he searched the title records , nor 
do we think section 7109 indicates any legislative 
intent that the state be handicapped in the prompt 
collection of revenue by the burden of tracing out 
subdivided or qualified interests and be compelled 
to seek to hold the various owners responsible ac¬ 
cording to their respective interests. Quite the op¬ 
posite is true. The land is assessed as land. The 
assessment is not against scattered and divided 
titles. The land (done is . assessed. Lucas v. Purdy , 
142 Iowa, 359, 120 N.W. 1063, 24 L.R.A. (N.S.) 
1294,19 Ann. Cas. 974. * * * 
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“Apparently, the identical question involved in 
this case was before the court in Re Hunt and Bell, 

34 Ont L.R. 256, 24 D.L.R. 590. It was held that a 
covenant running with the title restricting erection 
of a building within a certain distance from the 
street was extinguished by a tax sale and deed. 

This followed from consideration of the provision ' 
of the Assessment Act, that the taxes on any land 
are a special lien upon it having priority to every 
claim, privilege, lien, or encumbrance of every per- 

. son, excepting the Crown. In HiU v. Williams, 104 
McL 595, 65 A. 413, an easement for private alley 
was held to have been extinguished by a tax sale 
and deed. In the case at bar there seems no room 
for any exception to the firmly established law of , 
Iowa as to the character of a sale for general taxes. 
When these lots were assessed as so much land, 
the state had a lien on all this real estate, regard¬ 
less of titles or interests that individuals may have 
had. The sale, a species of enforcement of this lien, 
conveyed all interests therein ; no one being able to 
withhold any interest in said real estate from such 
lien and side. The rights which other lot owners 
may have had under the restrictive covenants have 
nothing exceptional in character from any other in¬ 
terest subservient to the lien of the state. It fol¬ 
lows inevitably that the tax deed extinguished any 
restrictive covenants that there were in tile chain 
of title of previous owners.’* (Emphasis supplied). 

So* in Wolf son v. Heins, supra, the Florida Supreme 
Court said in 1942: 


“Although there is a division of authority on 
the question of whether the purchaser at a tax sale 
of land subject to an easement takes the land free 
from such easement, the difference in the cases 
seems based solely upon the nature of the tax levy 
and assessment Where,, as in this State, the levy 
and assessment is on the really itself regardless 
of the existence of estates in it, an easement is de- 
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stroyed by the tax sale of the servient estate. 

As Thompson on Real Property, VoL 5, Perm. Ed., 

Sec. 2929, page 951, says ‘Where the statute makes 
the lien for taxes a first claim on the property, 
superior and paramount to any and all claims and 
liens whatsoever, and the sale was had in con¬ 
formity with all the statutory requirements, so as 
to invest the purchaser with the feersimple title to 
the land, even the claims to homestead and the in¬ 
choate right of dower will be divested. Under this 
rule an easement granted by the owner to a third 
person will be extinguished by a sale of the servient 
estate for non payment of taxes. r ” (Emphasis 
supplied). 

The Supreme Court of Washington, in spite of attempts to 
impose the theories of the appellee upon that state, has 
adhered strictly to the fundamental rule. In a 1911 de¬ 
cision, Hanson et ux. v. Carr et ux., supra , the Court said: 

“In short, the tax lien is paramount to all other 
liens or claims. When foreclosure of such lien is 
made and real estate is sold thereunder, the fee 
passes to the purchaser, and all grants made by 
the owner of the fee must, of course, fall with the 
foreclosure. • • • This must be the rule. Other¬ 
wise the owner of real estate may grant an ease¬ 
ment or leasehold and surrender possession of the 
real estate to such grantee, and, upon foreclosure 
of the tax lien by tibe state, the purchaser would 
acquire only the fee, subject to the easement of 
lease, which would destroy the priority of the tax 
lien. The tax foreclosure being regular against 
the land and not attacked, a deed issued there¬ 
under vested the title in fee with the right to pos¬ 
session in the purchaser at the foreclosure sale, 
and divested the owner and all claiming under him 
of all right to the land.” 

A 1917 case was that of Tamblin v. Crowley, supra, 
where the Court said page 985: 




“We are quite unable to see, however, how 
appellants can escape the force and effect of the 
tax foreclosure and deed executed in pursuance 
thereof to the county. * * * It is plain that this 
was a foreclosure of a tax lien upon land subject 
to taxation, and for taxes lawfully assessed and 
levied, and delinquent at the time of the foreclos¬ 
ure. * In view of the fact that the taxation 
and enforcement, of the payment of taxes upon 
real property under our system of taxation is in 
rem, and results in the creation of a new and para¬ 
mount title, it seems to plainly follow that appel¬ 
lants’ claimed private right of easement was as 
completely divested by the tax foreclosure prcr- 
ceeding as any other interest of a private nature 
which they might have in the land. In Hanson v. 
Carr, 66 Wash. 81, 118 Pac. 927, it was expressly 
held that a private easement right in land was 
divested by a tax foreclosure. We are unable to 
see why it is not as necessary to pay taxes upon 
land in order to save private easement right there¬ 
in as it is necessary to pay taxes upon land to 
save any other private right therein, when the 
land is not exempt from taxation” (Emphasis 
supplied). ' • f •“ 

The latest decision of the Supretne Court of Washing¬ 
ton was that of Harmon v. Gould , supra, in 1939 where the 
following is found at pages 753-754 of the opinion: 

* * When Kitsap county, in 1928, foreclosed 
its lien for general taxes against the north twenty, - 
and obtained title to the land, any possible right 
to an easement was extinguished. The county, of 
course, obtained title by tax foreclosure to the 
south tract in 1932. 

• ••••#*•* 

“In the case of Hanson v. Carr, 66 Wash. 81, 

118 P. 927, 928, * * • It -was held that the tax lien 
was paramount to all other liens or claims, and 
that-—‘When foreclosure of such lien is made and 
real estate is sold thereunder, the fee passes to the 






purchaser, and all grants made by the owner of 
the fee must, of course, fall with the foreclosure. * 

• ••••*••• 

“Clearly this must be the law. The collection of 
taxes would he seriously hindered , if a taxing 
authority he required to examine each tract of 
land for possible easements hosed upon prescrip¬ 
tive or other claims not of record, concerning 
which it might well he exceedingly difficult to 
obtain information. 

• •••••••• 

“This court has consistently followed the rule 
laid down in the case of Hanson v. Carr, supra. 
In the case of Gustaveson v. Dwyer, 78 Wash. 336, 
139 P. 194, it was held that the foreclosure of a tax 
lien, being a proceeding in rem, vests in the pur¬ 
chaser a new title, superior to any possessory 
right, however exclusive or adverse. 

“In the case of Sparks v. Standard Lumber Co., 
92 Wash. 584, 159 P. 812, this court approved the 
doctrine that a tax title is the equivalent of a 
decree quieting title in the purchaser as a grant 
from a sovereign state. 

“The case of Wilson v. Korte, 91 Wash. 30, 157 
P. 47, is to the same effect, as is that of Tamblin 
v. Crowley, 99 Wash. 133, 168 P. 982, in which 
case it was directly held that a private easement 
was extinguished by a tax foreclosure. 

“Respondent contends that in the foregoing 
cases, this court has followed the minority rule, 
and that as a tax foreclosure is a proceeding in 
rem, in order to defeat an existing easement, the 
tax assessments upon which a foreclosure is based 
should specifically mention any easements which 
are sought to be extinguished. We cannot follow 
this argument , which would place far too great a 
burden upon the officers whose duty it is to levy, 
assess and collect taxes. An easement is included 
in the res. The owner of an easement or similar 
right has ample opportunity to protect himself in 
its enjoyment. The burden properly rests upon 
him to do so.” (Emphasis supplied). 













The solicitude of some Courts for individals who fail 
to protect Hghts-of-way or other easements, which may 
be created-T>y prescription or otherwise, is incomprehen¬ 
sible in the light of the theory of taxation and of well- 
known legal maxims. Vigilantibus, non dormientibus, leges 
subveniuwt is'so firmly established that one who owns an 
easement over another’s property ought, without ques¬ 
tion, be required to see that it is not lost by failure of the 
owner of the servient tenement to pay his taxes. The law 
requires publication of delinquent tax lists and advertise¬ 
ments of tax sales, (Sec. 47-1001, D. C. Code, 1940) and 
the owner of the dominant tenement can protect his inter¬ 
est by the simple and inexpensive expedient of seeing that 
the servient estate is absent from delinquent tax lists, or, 
if it is listed, by laying out temporarily the small amount 
of taxes annually due, with the whole of the servient tene¬ 
ment as security for the taxes laid out—indeed, he may 
obtain a fee simple title to the whole of the servient tene¬ 
ment for the amount of taxes due thereon. Blackwell on 
Tax Titles (5th Ed.) in par. 969 quotes at length from a 
decision of the Supreme Court of Georgia, described as 
“an important and well-considered case,” in part as fol¬ 
lows: * 


# • The right to tax the whole property of the 
citizen for the defense of the State and the sup¬ 
port of the government is not a questionable 
proposition. It is an incident of sovereignity. 

* * * Revenue is indispensible to the maintenance 
of all the privileges and immunities of the people; 

• * \ Hence it is, that in the very nature of the 
social compact, as a basis upon which the founda¬ 
tions of government are laid, the property of ihe 
citizen is pledged for these purposes, * * *. 

“ • • Prompt collection is as necessary as 
the lien. But if, in all cases of sale of the 
property, as here, the State is to rely upon the 
fund, she may be delayed by litigation, and is 
really made dependent upon judicial interference. 






“* * * The city became the purchaser at the tax 
sale, and subsequently sold and conveyed it to the 
defendant, Shipley, who is now the appellee. The 
title of the defendant is founded upon and derived 
from the tax sale (Burroughs, Taxn. 346; Hussman 
v. Durham, 165 U.S. 147,17 Sup. Ct. 253; Hefners. 
Insurance Co., 123 U.S. 751, 8 Sup. Ct. 337); for, 
although he did not purchase at the tax sale, his 
grantor, the city, did. In Hefner v. Insurance Co., 
supra, it is said: ‘If the tax deed is valid, then, 
from the time of its delivery, it clothes the pur¬ 
chaser, not merely with the title of the person who 
had been assessed for the taxes, and had neglected 
to pay them, but with a new and complete title in 
the land, under an independent grant from the 
sovereign authority, which bars or extinguishes all 
prior titles and incumbrances of private persons, 
and all equities arising out of them. , • • 


The next case, one which is widely cited throughout the 
United States and which is very close factually to the 
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instant case, is that of Hill v. Williams, supra, decided in 
1906, wherein the Court said at page 414 of the opinion: 


“It was no part of the duty of the appeal tax 
court to inquire into or separately value the inter¬ 
est or easement which Mrs. Hill secured under the 
deed. And there is nothing in our general tax sys¬ 
tem which compels the collector to examine what 
title a party has to land with which he is assessed. 

The assessments are made by other officers, and 
he is not required to review or to verify their pro¬ 
ceedings before making a sale. Cooper et al. v. 
Holmes, 71 Md. 20, 17 Atl. 711. It is not compat¬ 
ible with public convenience and the prompt collec¬ 
tion of revenue for the state to trace out all the 
subdivided or qualified interests that may be held 
in real estate and seek to hold the various owners 
responsible. Its policy is to assess the fee-simple 
value of the land to the holder of the possession, 
where its real owner is not apparent or accessible, 
leaving the parties interested to adjust the propor¬ 
tions of liability between themselves. Mayor, etc., 
Balto. v. Canton Co., 63 Md. 218. * * * There was 
no irregularity in the assessment when made in 
1896, and the antecedent creation of a private ease¬ 
ment in this strip of land could not, under any 
known legal principle, exempt it from taxation. 

It therefore continued to be taxable after the cre¬ 
ation of the easement just as it had been before, 
and, if the taxes were not paid it was liable to be 
sold, even though by such a sale the easement 
would be destroyed, because the purchaser at a 
tax sale, when the proceedings were regular, is 
clothed with a new and complete title in the land , 
under an independent grant from the sovereign 
authority , which bars or extinguishes all titles and 
incumbrances of private persons, and all equities 
arising out of them. Textor v. Shipley, 86 Md. 

424, 38 Atl. 932.” (Emphasis supplied). 

In two decisions, rendered in 1928, Winter v. O’Neill, 
supra, and Thompson v. Henderson, supra, the Court of 







Appeals of Maryland has reaffirmed this basic principal, 
citing identical authorities and using the same language. 
In the former, the Court said: 


“* * * yet if the tax deed and the proceedings 
upon which it is based are valid, then from the 
time of its delivery it clothes the purchaser, not 
merely with the title of the person who had been 
assessed for the taxes and had neglected to pay 
them, but with a new and complete title in the land, 
under an independent grant from the sovereign 
authority, which bars or extinguishes all prior 
titles and incumbrances of private persons and 
all equities arising out of them. Textor v. Shipley, 

86 Md. 434, 38 A. 932; Hefner v. Northwestern 
Ins . Co., 123 US. 751, 8 S: Ct. 337, 31 L. Ed. 309; 
McMahon v. Crean, 109 Md. 652, 71 A. 995; Hill 
. v. Williams, 104 Md. 604, 65 A. 413; Wagner v. 
Goodrich, 148 Md. 318,129 A. 364.. It requires no 
argument to demonstrate that when , a govern¬ 
mental agency is empowered to levy taxes for the 
purpose of producing revenue for the support of 
the government, it is necessary that a method be 
provided by which the payment thereof may be 
enforced. When this method is sale at public 
auction to the highest bidder, it is essential; in 
order that there may be bidders at such sale, that 
the purchaser's title be protected in cases where 
the statutory essentials of the'sale are substan¬ 
tially complied ibith; otherwise the collection of 
taxes would be seriously impaired .” (Emphasis 
. supplied). 

When land is sold for taxes, the proceeding can avail 
the sovereign nothing unless it can convey a marketable 
title. Devlin on Beal Estate—the Law of Deeds, 3rd Edi¬ 
tion, Sec. 1514, p. 2722, under the heading “Marketable 
Title” states: 


“A title is not free from encumbrances when it 
is subject to an easement.” (citing cases). 


Authority Cited by Appellee Supports Theory of Appellant 
and the District of Columbia 

As pointed out earlier, practically all of the cases cited 
by the appellee in support of the proposition that ease¬ 
ments are exempt from sale when the servient estate is 
sold for taxes rely on a series of New York cases which 
date back to the early part of the Twentieth Century, 
epitomized in the oft-cited case of Jackson v. Smith, 138 
N.Y. Supp. 654, 153 Appellate Division 724, in which the 
statement is made that an easement is something “carved 
out of the estate in, the land, and is as much a thing apart 
from that estate as a parcel of the land itself conveyed 
from it.” Also, it is noted that in all of the cases cited by 
the appellee the Courts assume, without justification, that it 
is the duty of the assessor to exclude easements from the 
value of a servient estate in making his assessments, and 
proceed upon an equally unsupported assumption that the 
assessor has done so. ' Judge Holtzoff has fallen into this 
same error in his opinion in District of Columbia v. Capital 
Mortgage & Title Co., supra , as will more fully aptpear 
hereinafter. 

In what is assumed to be a leading case supporting the 
view of the appellee (at least it is the reported case pre¬ 
ceding an annotation in 168 A.L.R. 529, entitled “Easement 
or servitude or restrictive covenant as affected by sale 
for taxes”), the Supreme Court of Utah, in Hayes v. Gibbs , 
169 Pac. (2d) 781, 168 A.L.R. 513, summarily dismisses 
the fundamental law as laid down by the Supreme Court of 
Washington by emphasizing the fact that in Hanson v. 
Carr, supra, (the 1911 decision of the Supreme Court of 
Washington) the easement was granted after the taxes for 
which the foreclosure was had, had accrued. A reading of 
the case of Hanson v. Carr discloses that, while that fact 
is set forth in the statement of the case, the Washington 













Supreme Court does not allude to it at all in its decision, 
nor is such a fact or situation present in any of tie sub¬ 
sequent decisions by that Court. Indeed, in an annotation 
on the subject of “Tax Sale as Cutting off Easement” in 
L.R.A. 1915D, 1115, 1116, the commentator says, regarding 
Hanson v. Carr, “the grant of the easement had been made 
within the period covered by the delinquent tax for which 
the sale was afterwards^ had, but no point is made of this 
fact. The decision rests upon the principle that the tax is 
a paramount lien and its foreclosure cuts off dU charges 
upon the real estate.” (Emphasis supplied). ! 

It must also be noted that one of the Judges of the 
Supreme Court of Utah, in a concurring opinion in Hayes 
v. Gibbs, supra, takes serious issue with the majority of 
that Court in arriving at the conclusion that an easement 
is not cut off by a valid tax sale. In that concurring opin¬ 
ion judge Wolfe says in part: ; 


“I concur. I have serious doubts, however; if 
the real reason why an easement is not extin¬ 
guished by a valid tax procedure is founded! on 
the assessment. It is true that the assessment is 
the basic step in tax procedure but the really vex¬ 
atious question in this regard is why valid tax 
foreclosure proceedings should cleanse the prop¬ 
erty of ‘mortgages. Hens, rights of dower and 
similar interests’ and not of easements or building 
restrictions. * * *. What gives me pause in [the 
rationale of the court’s opinion in this case is that 
I cannot see any logical basis for differentiating 
on the one hand between a dower or a remainder 
interest in land and on the other hand an ease¬ 
ment, except that the land taken in by the coujnty 
at tax sales would not readily get back on the jtax 
rolls and the tax revenue therefrom actually!ob¬ 
tained would be decreased if the land was sold sub¬ 
ject to dower rights or remainder rights. Thait is 
not very often the case where an easement isi in¬ 
volved. Only in the rare case of a very burden¬ 
some easement would it happen. But *dower and 
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similar interests in land 1 can be considered just 
as much carved out of land as an easement. There¬ 
fore, without being dogmatic or too sure of my 
ground, I am constrained to place my conclusion 
on the more fundamental and broader ground of 
public necessity and workability of the tax laws 
rather than the nature of the encumbrance, except 
as that affects the salability of the property.* * *” 
(Emphasis supplied). 



Judge Wolfe then quotes from Blevins v. Smith , supra, and 
from Blackwell on Tax Titles, to demonstrate that through¬ 
out the United States there are two methods used for 
listing lands for taxation—“one is to list the lands ‘as the 
summation of all interests ;* and the other is to list the 
interest of the owners of ‘the land as set out in the assess¬ 
ment roll;” He then proceeds: “7 can refer to a number 
of tax sections in our code which seem to make the tax a 
debt against the individual atoning the property and a lien 
on his property rather than a charge against the property 
alone.” Judge Wolfe then concludes “* * * it would seem, 
according to Blackwell, that the tax is one against the 
person and the person is assessed and tax titles are deriv¬ 
ative and not new titles from the sovereign.* * *” In a 
final paragraph Judge Wolfe apparently criticizes the 
majority opinion, and, indeed, it seems, all of the cases 
which support the theory of the appellee using the follow¬ 
ing language: 


“I have called attention to what appear to me 
to be inconsistencies in statements in our opinions 
to point out the danger of seizing on a particular 
theory to support a current decision without a 
survey of the whole field. Certainly the habit of. 
seizing on a theory to serve an immediate result, 
only to find ourselves confronted by a contradic¬ 
tory theory in an earlier or later case when such 
contradictory theory serves the result in that case, 
leads to confusion. That is what prompts me to 
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state that I think the pragmatic or functional 
approach should be used. The two, paramount 
principles which control in the interpretation of 
statutory tax law where there is room for statu¬ 
tory construction are workability of tax proceed¬ 
ing and public necessity. These should be recog¬ 
nized as the main guides m iiiterpretation rather 
than laying' down underlying theories to., support 
results which theories appear to be contradictory. 
* * *” (Emphasis supplied). 


There can be no doubt that the fundamental law!is that 
when the tax is assessed on the land itself individual 
interests in the land are not considered, that the jsale of 
the land for taxes is a proceeding in rem, and that the indi¬ 
vidual interests of whatever nature are cut off and de¬ 
stroyed upon the issuance of a new tax title from the 
sovereign. Practically .every State in the Union and a 
number of federal decisions, sb hold. Indeed, as will be 
pointed out more particularly hereinafter, decisions; in the 
District of- Columbia definitely establish, that to be the 
law in this jurisdiction. This is true .as. to other tppes of 
liens and encumbrances even in those jurisdictions where 
easements are said not to be cut off by tax sale. Blackwell, 
in his work on Tax Titles (5th Ed. paragraph 954) says, in 


“If a particular interest in the land is separately- 
assessed as such, a sale of that does not pass the 
whole land, nor will a sale of the land pass such !in- 
terest. If the land alone is assessed as a summation 
of all interests, liens, encumbrances, etc^ the genelral 
rule is that'the deed carries a fee simple absolute, 
a new and independent title, the land itself being 
conveyed; and all prior liens, encumbrances and 
interests in, to, Or upon the land are extinguished. 
The former title imposes no restraints on the pur¬ 
chaser, nor can he derive any advantage therefrom; 
for example, in the case of covenants running with 
the land, easements, etc.'; but in some States, only 
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the interest of the former owner, or person as¬ 
sessed, or person nnder legal obligation to pay the 

taxes, pa sses. In those States where. th4 tax is a_ 

charge upon the land alone, where no resort, in 
any event, is contemplated against the owner or his 
personal estate, and where the proceeding is strictly 
in rem, the tax deed will undoubtedly have the 
effect to destroy all prior interests in the estate, 
whether vested or contingent, executed or exe¬ 
cutory, and those in possession, reversion and re¬ 
mainder.” (Emphasis supplied). 

Black on Tax Titles (2nd Ed.) similarly expresses the 
fundamental law in paragraphs 419 and 420. * 

IV 

Assessments of Beal Property in the District of Columbia, 
are In Bern and a Tax Deed Extinguishes all Liens 
and Encumberances, Including Easements. • 

The query then arises: What is the nature of the as¬ 
sessment for taxes on realty in the District of Columbia? 
The question is effectually answered by this Court. In 
Tumulty v. District of Columbia , 69 App. D. C. 390,102 F. 
(2d) 254, this Court, speaking through the Chief Justice of 
the United States, then an Associate Justice of this Court, 
and after reviewing the statutes, said: 

* 1 From this review of the statutes controlling the 
assessment of property in the District, it is very 
evident that Congress has outlined a different pro¬ 
cedure for real and personal .property. The per¬ 
sonal property tax is a definite charge against the 
owner of the property and the real property tax 
is a definite charge against the property itself. 
These studied differences in method between real 
and personal property assessments were made, 
at least partially, because of the nature of the pro¬ 
perty to be taxed. Real property is permanent and 
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lasting. The owner of real estate may be readily 
located by a search of the land records, but if riot 
easily , located, it is of little moment \ forAhe pro¬ 
perty itself stands charged with the tax and may 
he levied upon. (Emphasis supplied). 

As early as 1886. the Supreme Court of the District of 
Columbia, sitting in General Term, in the case of Brewer 
v. District of Columbia , 5 Mackey (16 D. C.) 274, speaking 
through Mr. Justice Cox, quotes from an opinion of the 
Supreme Court of Ohio, in turn quoted in Blackwell on Tax 
Titles, as follows: 

' ■ -v f ,V., , •. '• ■ ' j 

“A tax title, from its very nature, has nothirig 
to do with the previous chain of title; dofes not in 
any way connect itself with it. It is a breaking jap 
of all previous titles. The party holding such 
title, in proving it, goes ho further than fcis tax 
deeds; the former title can be of no service to him, 
nor can- it prejudice him. It was well said by coun¬ 
sel in argument on this point, that a tax sale oper¬ 
ated on the property, not on the title. In an 
ordinary case, it matters riot how many different 
interests may be connected with the title, what may 
be the particular interest of the party in whose 
name the property may be listed for taxation^ it 
may be a mere equitable right: if the land :be 
regularly sold for taxes, the property, accom¬ 
panied with a legal title, goes to the purchaser, no 
matter how many estates, legal or equitable, may 
be connected with it. And in case the person! in 
whose name it was listed, who had but an equit¬ 
able title to the land at the time of the tax sale, 
gets a conveyance from the person holding the legal 
title, he cannot avail himself of it The land has 
gone and another title has intervened.’’ 1 


i This quotation from Brewer v. D. C. is taken verbatim from Gwynne V. 
Neiswanger, 20 Ohio 564, and is quoted in Black on Tax Titles (2nd Ed.) par. 
420 as Well as in Blackwell on Tax Titles (5th Ed.). 





Justice Cos then continued 


“All the legislation of Congress in this District 
on the subject of tax sales seems to be entirely in 
conformity with the general theory. * * * There is 
also a general provision that the owner of the pro¬ 
perty sold may, within' two years after the sale, re¬ 
deem, the title by paying the purchase money, etc. • 

“Now, of course, if such sale passed nothing but 
the owner’s title to the lot, and did not affect any 
incumbrances, liens or collateral interests in the 
property, it would not be necessary to reserve any 
right of redemption to parties holding interests of 
that kind. 

“The very fact of reserving this right of re¬ 
demption implies that without it the tax title would 
be a complete extinction and expunging of all pre¬ 
existing title, and would pass the property as from 
an original source of title. ; And the terms of the 
reservation, being limited to a certain time, ex¬ 
clude any further indulgence than is expressed in 
the reservation itself. If any of these parties pro¬ 
vided for fail to redeem within the time expressed 
in the law, it is too late; too late because the law 
manifestly was intended to have the operation 
which I have described, that is, of passing an ab¬ 
solute, complete and perfect title, subject.only to 
a limited right of redemption as expressed in the 
law. * * * The old act of 1820 described the bill of 
1820 as ‘a good and valid title,’ and we see what 
that good and valid title meant by reference to the 
proviso which followed It meant a perfect title 
subject to the right of redemption given by the law. 

“This goes even further. It gives ‘a good and 
perfect title in fee simple.’ It is difficult to see 
how a title can be a perfect title in fee simple, 
when it is subject to pre-existing liens, or is liable 

at any time to be displaced by their enforcement. ” 

... .' 

As late as 1943 this Court. pronounced in no uncertain 
terms the effect of a tax deed in the District of Columbia 
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nnder law in force today. In IF. C. and A. N. Miller De¬ 
velopment Co., v. Emig Properties Corp., 77 U. S. Ap>p, 
D. C. 205, 134 F. (2d) 36, cert. den. 318 U. S. 788, the 
Court, speaking through the late Associate Justice Rut¬ 
ledge (afterward an Associate Justice of the Supreme;Court 
of the United States) said: ' j 

“The conveyance to James S. Fraser was made 
in accordance with Section 793 of Title 20 of the, 
1929 Code providing that such a deed.shall he 
‘prima facie evidence of a good and perfect title in 
fee simple.’ Title evidenced by a tax deed given 
in compliance with the statutory requirements ex¬ 
punges all the interests which spring from ‘ the 
record title and vests in the holder anew and com¬ 
plete title to the property in fee simple.” '{Em¬ 
phasis supplied). - 

As authority for these statements the Court cited Luchs 
v. Christman, 42 App. D. C. 326, Rowlett v. Nash , 38 App. 
D. C. 598, Brewer v. D. C., supra, and a number of: other 
cases including the Maryland case of Thompson v. Hender¬ 
son, heretofore quoted from herein. ... ‘ ’ * ‘ t 

• •».- •. 4 • f .* . . I \> ’ 

Many properties are burdened with easements of light 
and air, with dower rights, and with various covenants that 
run with the land which are in the nature of easements. 
It cannot possibIy .be contended that the assessors of the 
District are obligated to assess all such easements and 
covenants in the names of the persons benefited thereby 
or to tack the value of such easements or covenants onto 
the assessments of the dominant tenements to which they 
inure. As was pointed out in Hunt v. City of Boston, supra, 
the assessment of varying interests in real estate in, great 
cities is impracticable for assessors. Perhaps Congress 
had this in mind in framing the laws relating to assessment 
and collection of real estate taxes in the District. 
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An examination of Chapters 7 and 10 of Title 47, D. C. 
Code, 1940, which relate respectively to assessment and 
collection of taxes, demonstrates that the Congress, exercis¬ 
ing its exclusive legislative authority over the District of 
Columbia, has set forth in minute detail every step to be 
taken in the processes which bring into the District of 
Columbia its greatest source of operating revenue, has 
provided for assessment of the land itself—not the interest 
of any owner, has omitted any personal liability of the 
owner of real property for taxes thereon, has established 
for the collection of those taxes a procedure which is in no 
sense anything but in rem, and has left no room for the 
fallacious supposition that assistant assessors take into ac¬ 
count the value of the many and varied types of easements 
and other interests and liens that can and do exist in real 
property in arriving at assessed valuations thereof. 

CONCLUSION 

Upon fact, reason and authority as set forth herein, the 
Government of the District of Columbia, as amicus curiae , 
earnestly urges the Court to reverse the action of the United 
States District Court for the District of Columbia in the 
above-entitled cause. 
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